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Malawi dangles
mineral wealth

2017 International Mining Indaba

By Marcel Chimwala

The Malawi pavilion at
this year’s international
mining indaba in Cape
Town, SouthAfrica was
a centre of attraction

for investors who are interested
to know what Malawi, whose
mineral sector largely remains
unexploited, has on offer.

Adelegation from the Ministry
of Natural Resources, Energy
and Mining led by Director of
Geological Survey Department,
Ja l f Sal ima, showcased the
country’s mineral wealth to the
international investors using maps
and information obtained through
different exploration projects.

Malawi hosts deposits of
rare earth elements, uranium,
niobium, heavy mineral sands,
bauxite, graphite, coal, limestone,
dimension stones, iron sulphide,
vermiculite, nickel gold, platinum
group metals, copper and has prospects for the discovery of oil and gas.

The country is also mining gemstones such as rubies and sapphires
which can out-price diamonds on the market when well processed.
(Readexclusive featureonMalawi’s showingat the IndabaonPages 4&9)

Malawi’s geophysical magnetic data
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The Catholic Commission for Justice and Peace
(CCJP) says it has registered tremendous
progress in its mining governance project dubbed
Tonse Tipindule, which it rolled out in 2013 to
help ensure that the minerals sector benefit

more Malawians including impoverished communities in
areas where mining activities are taking place.

CCJP, the Social Justice and advocacy arm of the
Catholic Church in Malawi, in a joint effort with other faith
organisations such as Qudria Muslim Association of
Malawi (QMAM), Evangelical Association of Malawi
(EAM) and Church and Society of Livingstonia Synod,
embarked on the Tonse Tipindule Project with support from
Tilitonse Fund through Norwegian Church Aid (NCA)
to tackle interrelated challenges which were identified
through a Malawi Mining Sector Political Economy
Analysis conducted by Tilitonse Fund.

Project Officer for CCJP responsible for Extractives,
Success Sikwese, told Mining & Trade Review that the
study identified gaps and inconsistencies in the legal,
institutional and policy framework, fragmented and
uncoordinated civil society actions and very limited or no
community involvement in decisions related to mining
activities in their areas as some of the challenges the sector
was facing.

The other challenge was lack of comprehensive data
and information on the state of mining in the country.

“It was noted that these four core interrelated challenges
may have ultimately resulted in lack of transparency,
accountabil i ty and responsiveness in the sector,
undermining potential benefits that can be derived by the
country and citizenry.

“So as Catholic Church, we were looped in, together
with other equally important faith organisations, to help in
implementing various interventions that were aimed at

addressing these issues. I am delighted to report that the
project has succeeded in addressing a number of these
chal lenges as , among other things, there is now
comprehensive stakeholder engagement at community
level. However, there is need for continuity to, among other
things, empower more communities where exploration and
mining activities are taking place,” he said.

CCJP’s interventions in the sector so far were aimed at
initiating reforms in the policy, institutional and legal
framework, establishing a comprehensive stakeholder
engagement framework at community level and mobilising
and supporting CSOs to effectively support affected
communities and engage mining companies and government.

It also assisted in establishing a solid knowledge base
on mining issues in Malawi through operational and
strategic research on mining in Malawi, which included
comprehensive mapping of extractive companies.

Sikwese said: “We were involved in spearheading the
analysis of the legal and policy framework for the mining
sector in Malawi and we conducted a comparative analysis
of legal and policy framework on land displacement,
involuntary resettlement and compensation in the Southern
Africa.”

“We also developed advocacy materials and massages,
engaged Parliamentary Committee on Natural Resources
and Climate Change (PCoNRCC), Ministry of Natural
Resources, Energy and Mining, the Department of
Environmental Affairs and other relevant government
Ministries and Departments over legal and policy issues
related to mining.”

Sikwese cited an interactive dinner for the parliamentarians
and 15 community representatives from three mining
districts of Karonga, Mzimba and Phalombe which CCJP in
partnership with Centre for Environmental Policy and
Advocacy (CEPA) hosted in Lilongwe in December as one
of the activities that CCJP executed as a way of advocating
for a people-centred mining sector legal framework.

“We went to the length of producing an abridged
version of the Mines and Minerals Bill; selecting areas of
interest to the rural communities and enlightening the
grassroots on the same, so that they are well-informed, to
allow them to rightfully demand what it is right for them,”
he said.

Furthermore, CCJP and its partner CSOs facilitated
public debates on mining in Malawi at local and national
levels, mobilised communities through relevant structures
at district and community level, facilitated local dialogue
sessions where communities discuss common issues and
develop joint action plans and built capacity of community
structures and local advocacy action groups on mining
governance issues.

“Together with our partners we facilitated learning and
exchange visits among affected communities, disseminated
and raised awareness on mining policy and legislation and
roles of communities in monitoring development
agreements entered into with mining investors,” he said.

H e e x p l a i n e d t h a t CC J P a l s o s u p p o r t e d
multi-stakeholder forums to deliberate on issues in mining
sector, initiated capacity building efforts targeting CSOs on
mining issues, promoted informed interface between
government and mining communities, conducted joint
monitoring visits with the media and CSOs to mining
communities and released statements on various emerging
issues in the mining sector.

Sikwese, therefore, said throughout implementation of
the project, CCJP and the Catholic Church have identified
several opportunities that can be utilised to exert the
church’s influence towards ensuring that Malawi's
natural resources benefit the society in a transparent and
accountable manner.

For instance, through the project, the Church has found
a voice in the Malawi Extractives Industry Transparency
Initiative (MWEITI), where CCJP, through Sikwese, serves
as a member of the Multi-Stakeholder Group (MSG), which
comprises representatives from Government, CSOs and
Mining Companies.

Through CCJP, the Church is also a member of Publish
What You Pay (PWYP) Malawi Chapter; a grouping
of local CSOs in partnership with some international
non-governmental organisations (NGOs)

By Chiku Jere

CCJP reports progress on m
...Project contributed in initiating policy, institutional and legal framework review
...There is now comprehensive stakeholder engagement at community level

MPs and communities from mining areas interact during dinner organised by CCJP and CEPA at Lilongwe Hotel

Sikwese: The project is successfull, but more need to be done

cont. on page 11
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An international civil society
organizat ion, OXFAM, on
February 13 launched a report
which analyses the situation in

Malawi’s oil sector. The report entitled
“Malawi’s Troubled Oil Sector: Licences,
Contracts and their Implications”, among
other things, recommends to the Malawi
Government to establish a solid foundation
for the potential development of the petroleum
sector by developing a National Policy and
revising the Petroleum (Exploration and
Production) Act ,1983. It also calls for
increased transparency and accountability
in the sector in line with Extractives
Industries Transparency Initiative (EITI).

Mining&Trade Review’sChiku Jere
captured the off ic ia l launching
ceremony of the report, which was held
at Sogecoa Golden Peacock Hotel in
Lilongwe, in this pictorial:
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Pictorial Focus on Petroleum Sector Report launch

1. Elyvin Nkhonjera Chawinga: Oxfam in
Malawi Extractives Industries Programme
Coordinator at the event

2. John Makina: Oxfam in Malawi Country
Director addressing the press

3. Lingalireni Mihowa: Oxfam in Malawi
Deputy Country Director

4. Don Hubert: Pres. for Resources for
Development Consulting presenting
the Report.

5. L-R: Alex Lemon, Pres. for Mkango
Resources, Vitima Mkandawire of GIZ
& Leornard Mushani for Ministry of
Finance listening.

6. L-R: Dir. for Dept. of Mines Atileni Wona
and Petroleum Desk Officer at Dept. of
Mines, Cassius Chiwambo, responding
to some of issues raised in the report

7. Oxfam officials addressing the press at
Oxfam Malawi office in Lilongwe

8. R-L: Oxfam in America Program Manager,
Extractive Industries, Maria Lya Ramos,
Southern Africa Regional Advisor
-Extractive Industries Titus Gwemende
and Lusungu Dzinkambani, Governance
Manager, Oxfam in Malawi at the report
launch

9. L-R: Makina, Chamber of Mines Coordinator
Grain Malunga, Former Dept. of Mines
Dir. Charles Kaphwiyo and Deputy Dir. in
the Dept. of Mines Peter Chilumanga
attending the report launch

10. L-R: MSG members - two MRA
officials and CSO representatives
Success Sikwese, Rachel-Etter Phoya
& NRJN chairperson Kossam Munthali
were also part of the audience See the Report on pages 5,6,7 and 8

m
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Since attaining independence from the British
colonialists in 1964, Malawi has all along been
called an agricultural country with politicians
repeatedly stressing to the masses that the
country has no minerals.

But the trend is changing now as the mining sector
seems destined to start substantially contributing to the
country’s economy, all thanks to the World Bank and
European Union financed Mining Governance and Growth
Support Project through which a countrywide high
resolution airborne survey dubbed Kauniuni has produced
data that shall be used for exploration to unearth the true
mineral potential of Malawi.

The glowing image of Malawi as a potential investment
destination for global mining investors was vivid at this
year’s Mining Indaba held in Cape Town, South Africa
from February 6 to 9 where the Ministry of Natural
Resources, Energy and Mining with the financial backing of
MGGSP showcased the newly acquired kauniuni data.

“Many global investors who thronged the Indaba were
specifically interested in the high resolution airborne
radiometric, gravity and magnetic data acquired through the
countrywide high resolution airborne geophysical survey.
The data which is currently being interpreted has increased
the mineral prospectivity of Malawi. The preliminary
interpretation indicate potential areas for further ground
follow up mineral exploration work to establish the type,
quality and quantity of the mineral resources,” says
Malawi’s Director of Geological Survey Department, Jalf
salima, who led the country’s delegation which included
Deputy Coordinator for MGGSP James Namalima and
Chief Mining Engineer at the Department of Mines, George
Maneya.

The data that Malawi showcased at the Indaba indicate
that Malawi is a green field endowed with several known
mineral resources and occurrences including uranium,
niobium, heavy mineral sands, bauxite, graphite, rare earth
elements, coal, limestone, dimension stones, iron sulphide,
vermiculite, nickel, platinum group metals, gold, copper
and gemstones such as rubies and sapphire.

There is also potential for oil and gas in Lake Malawi
and areas along the rift valley.

Salima says his team also informed the visitors to the
Malawi pavilion at the Indaba that the government is in the
process of establishing an electronic Geodata Management
and Information System (GDMIS) at the Geological
Survey Department, which will improve the archiving,
accessing and updating of geoscientific data.

He says: “All the old analogue data is being digitized.
GDMIS is being designed by GAF AG of Germany and is
expected to roll out by April 2017. The work is being
implemented with funding from World Bank and European
Union under MGGSP.”

Malawi is also in the process of interpreting the high
resolution data obtained from the Country wide Airborne
Geophysical Survey which was launched by Minister of
Natural Resources, Energy and Mining, Bright Msaka, in
August 2015.

Through MGGSP, the Ministry of Natural Resources,
Energy and Mining engaged Geological Survey of Finland
(GTK) and Geological Survey of France (BRGM) as
technical partners to interpret the high resolution data.

Salima reports that government is also implementing
the Geological Mapping and Mineral Assessment Project
(GEMMAP) which is aimed at producing up to date
geological, structural, metallogenic, geohazard and mineral
occurrence maps with financial assistance from the French
Government.

“The data shall help the country to know its mineral
potential and help investors in selecting exploration targets
hence reducing speculations,” he says.

Meanwhile, the Malawi Geological Survey Department
has archived large volumes of data dating back to the
colonial period and is in the following categories:
i. Geological maps covering the whole country at scales

1:1,000,000; 1:250,000; 1:100,000. With accompanying
bulletins;

ii. Low resolution air borne geophysical data (Radiometric,
Magnetic and Gravity data) covering the whole country
at scales of 1:1,000,000; 1:250,000, 1:100,000 and
1:50,000;

iii. High resolution airborne geophysical data (Radiometric,
Magnetic and Gravity) covering the whole country;

iv. High resolution airborne geophysical maps (Radiometric,
Magnetic and Gravity) covering the whole country at
scales of 1:1,000,000; 1:250,000 and 1:100,000;

v. Published and unpublished technical reports from
geologists;

vi. Exploration reports from private companies;
vii. Seismology data;

viii. Geochemical data.
But it is not only the availability of captivating data that

sways investors to choose where to risk their capital. Good
legislative and fiscal environment are crucial too. Therefore,
the Malawi delegation at the indaba briefed the inquisitive
investors about the reforms that the Malawi government is
implementing in order to create a conducive environment
for mining investors.

Salima says as part of the reforms, the Malawi
Government launched the first ever Mines and Minerals
Policy in 2013.

“The Policy highlights the importance of mining to
the future growth of the economy. It also outlines the
importance of private sector in developing the mining
industry,” he says.

The Malawi government is also reviewing the Mines
and Minerals Act of 1981 to align it with international best
practices and ensure that the government, investors and
communities benefit from mining.

Malawi’s geophysical data

cont. on page 9

By Marcel Chimwala
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cont. on page 6

1. INTRODUCTION

For more than a decade, Malawi has looked to the
extractive sector as a potential engine of the economy
and a major additional source of government revenue.
Expectations have not been met.

The country has only one large scale mining operation and
due to depressed uranium prices the mine is now on care and
maintenance. Even during its years of operation, however, the
mine contributed little to the Treasury. This was due in part to
the normal cycle of revenue generation where investment costs
are recovered in the early years. But part of the problem was
the tax breaks offered to Paladin in the contract for the
Kayelekera uranium mine.

There are other mining prospects that could make a
significant contribution to the economy and government
revenues, including Globe Metals & Mining’s Kanyika
niobium project and Mkango Resource’s Songwe Hill rare
earth deposit. A recent Oxfam report provides useful insights
into the potential revenue generation from mining in general
and Songwe Hill in particular.

Solid minerals are not the only option. Southern and
easternAfrica has become hot spots for oil and gas exploration.
Significant finds in surrounding countries including Tanzania
and Mozambique as well as Kenya and Uganda have
heightened interest in exploration in Malawi. No oil has yet
been found in the country. In fact, serious exploration has not
even begun. But there is a chance that commercial quantities
of oil may be found in the coming years.

This report analyses the embryonic petroleum sector in
Malawi. It examines the designation of six petroleum
exploration areas known as “Blocks,” it analyses the initial
allocation of exploration licenses and the signing of oil
contracts for Blocks 4, 5 and 6. At its core, it is a story of
secret oil contracts signed in the days before the election in
2014 where those representing the citizens of Malawi made
the mistakes of Kayelekera once again.

Countries cannot control their natural resource endowment
or the value those resources will have on international
markets. What they do control, are the terms under which they
allow international companies to explore and exploit. These
terms are contained in project-specific contracts that can
remain in force for many decades. Good contracts establish
clear rights and responsibilities for both the company and the
government and ensure an equitable division of the profits.
And good contracts do not exist in isolation. Rather, they rest
on a foundation of strategic policy and sound law.

In seeking to develop an oil sector, Malawi failed to act on
the clear lessons of Kayelekera.

Officials sought to fast-track exploration activities,
ignoring the need to put in place a clear national policy and to
revise the badly out-dated Petroleum (Exploration and
Production) Act of 1983. Between 2011 and 2013, companies
were granted exploration licenses for the six blocks where
geology suggests that oil might be found. Officials also chose
to adopt a specific tax regime for the oil sector known as
a “production sharing system” and prepared a model
“production sharing agreement.”

Although the model agreement was not yet complete,
contract negotiations began for three of the six blocks. To the
surprise of government officials involved, secret negotiations
resulted in the signing of three production sharing agreements
(PSAs) eight days before the elections in May of 2014.

The allocation of oil exploration licenses, and the signing
of production sharing agreements have been controversial
from the outset. In the weeks before the agreements
were signed, the Solicitor General recommended that the
government should not proceed. Once the contracts were
signed, the Attorney General undertook a review to determine
whether the contracts were signed in violation of Malawian
laws and regulations.

For the Attorney General, the problem with Malawi’s oil
contracts was that they should have been signed only after the
exploration phase was completed. He was also concerned that
the behind the scenes ownership violated the petroleum
regulations. Unfortunately, the problems with the evolution of
the oil sector in Malawi run far deeper. The government
promoted oil exploration in the absence of a clear policy

framework; adopted a production sharing system without a
clear legal framework; fast-tracked the finalization of the
contract negotiations in secret; and agreed to generous and in
some cases incoherent tax terms.

The analysis that follows explains the relationship between
oil licenses and oil contracts, explains how production
sharing agreements work and analyses the specific tax terms
that have been agreed in the signed PSAs. It is based on a
careful review of the Model Production SharingAgreement of
12 March 2014 and the PSAs for Blocks 4 and 5 signed on 12
May 2014. Other key sources of information include Pacific
Oil’s application for a petroleum license for Block 6 (1 June
2013), Pacific’s proposed Production Sharing Agreement
submitted to the government in first months of 2014, internal
memorandum prepared by the Ministry of Mining, and the
initial legal opinion on the oil contracts prepared by the
Attorney General in 2015.As this report is being finalized, the
saga continues to unfold. As will become clear in the pages
that follow, the contracts signed in May of 2014 have serious
shortcomings. Recognizing these problems, the government
has begun to renegotiate the fiscal (tax) terms. It appears
that an Addendum will be added to the existing contracts
increasing the government’s share of potential benefits from
as-yet undiscovered oil. It is likely that there will be increases
to the royalty rate and the government’s equity share, as well
as the provisions that determine the allocation of production
that lies at the heart of production sharing agreements. Little
can be said with confidence; however, as once again the
negotiations are taking place in secret.

2. CONTRACT DISCLOSURE
Information on petroleum licensing and contracts in Malawi

has been closely guarded. Even within Government circles,
there are indications that access to basic license documents has
been highly restricted. The situation with production sharing
agreements has been even worse, Government officials
responsible for preparing the model production sharing
agreement and initiating negotiations with companies were
unaware of the finalization of negotiations and the signing of
the contracts immediately prior to the election in 2014.

While in many jurisdictions mining and petroleum
contracts have been confidential documents, there is a strong
shift towards full public disclosure. Examples of countries in
sub-Saharan Africa that have disclosed extractive sector
contracts include Burkina Faso, Democratic Republic of
Congo, Liberia, Mali, Mauritania, Mozambique, Republic of
Congo and Sierra Leone. The EITI added contract disclosure
to their list of recommended practices in 2013. International
organizations such as the International Monetary Fund (IMF)
encourage contract transparency while the World Bank’s
International Finance Corporation (IFC) now makes contract
disclosure a condition of their support.

It is widely accepted that confidentiality increases the risks
of both corruption and revenue leakage. Even where all
contract provisions are appropriate, confidentiality breeds
suspicion of wrongdoing.

An often-unacknowledged benefit of contract disclosure is
accessibility by government officials. As is clearly the case in
Malawi, restricting access to signed contracts means that they
are often unavailable even to government officials who require
knowledge of contract provisions in order to carry out their
duties.

The benefits of contract disclosure are obvious. The risks
of doing so have been systematically overstated. Commercial
sensitivity is often cited as a barrier to public disclosure, but it
has not been an issue in dozens of countries that have
published contracts. In fact, companies often disclose contracts
to their investors yet seek to deny similar access to citizens.
Malawi has recently made important progress in contract
disclosure in the mining sector. Civil society organizations
have been calling for full disclosure of Malawi’s extractive
sec tor cont rac ts s ince the Mining Development
Agreement with Paladin was signed in 2007. Malawi’s EITI
multistakeholder group – made up of representatives from
government, civil society and the private sector – committed
to contract transparency in 2015. The EITI process has finally
delivered results, with Paladin and Nyala contracts being

made publicly available on Resourse Contracts.org – a global
repository of extractive sector contracts.

There is no legal barrier to the disclosure of the Malawi
Production Sharing Agreements.

In fact, the opposite is true: both the government and the
company obligated to making the signed agreements public.
The contracts for both Blocks 4 and 5 include a clause that
states: “The Ministry and the Contractor shall make public this
Agreement and any amendments or written interpretations of
this Agreement”.

3. OIL CONTRACTS
Oil contracts establish the terms under which private

companies explore for oil. There are, of course, other ways in
which a country can develop an oil industry. The largest oil
companies in the world are not private; they are the national oil
companies (NOCs) of Saudi Arabia, Russia and Iran. These
are the exception however. Most countries lack the technical
expertise to develop a domestic oil sector. Equally importantly,
few countries want to risk their own financial resources in the
high-risk venture of exploring for oil. The solution is to
encourage private companies to explore and develop oil
resources based on terms set out in a contract.

There are common interests between the private company
and the government – both hope that exploration results in the
discovery of large, commercially viable oil fields. However,
the two parties to the contract also have conflicting objectives
– both want a substantial share of the profits. The challenge
for the government then is to offer contract terms that
both maximize government revenue but also attract private
companies to take the exploration risk. Tough terms might look
good on paper, but they are of no value if credible companies
are not willing to sign up. At the same time, highly generous
terms are likely to attract companies, but can leave the
government with only a small portion of the proceeds. The
challenge in designing fiscal regimes, and in negotiating
contracts, is to get the balance right.
Figure 1: Sources of Fiscal Terms

THE HIERARCHYOF LAWSAND CONTRACTS
Oil contracts cannot be understood in isolation. They are only

one component of the broader framework that determines the
government’s share of potential oil revenue (Figure 1). In some
countries, the Constitution provides the foundation on which
the rest of the framework is based. In Malawi, however, the
Constitution contains no reference to the ownership of sub-surface
rights. The foundational law for the petroleum sector therefore is
the out-dated Petroleum (Exploration and Production)Act (1983)
which vests ownership of petroleum resources in the “Life
President on behalf of the people of Malawi.”

THE PETROLEUMACT IS SUPPORTED BYASERIES
OF REGULATIONS INCLUDING:

License applications, the constitution of blocks, general
provisions, fees and charges, reports and accounts, and the reg-
istration and transfer of licenses.

Most of the specific detail on company rights and respon-
sibilities, and the financial terms that govern company opera-
tions, are contained in a contract. The “contract,” sometimes
known as the “host country agreement,” is the foundational
document that establishes the rights and

REPORT - Malawi’s Troubled Oil Sector:
LICENSES, CONTRACTS AND THEIR IMPLICATIONS

a
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responsibi l i t ies of the
g o v e r nmen t a n d t h e
company (of ten refer red
to a s t h e c o n t r a c t o r ) .
In Malawi, these contracts
are called Production Sharing
Agreements (PSAs).

Contracts relate to a specific
geographic area, variously called
“blocks,” “concessions”
or “areas.” New regulations
in 2009 es tabl i shed the
boundaries of 6 separate
blocks in the regions where
geology suggests that there
might be a chance of
finding oil (See Figure 2).
Three of the six blocks (2,
3 and 4) include Lake Malawi
and overlap with one of Malawi’s
two World Heritage Sites,
Lake Malawi National
Park. The boundaries of Blocks 2 and 3
are also linked to the on-going boundary
dispute with Tanzania with Malawi
claiming all of northern part of the Lake and
Tanzania claiming the north eastern half.

In contrast to the mining sector where contracts
are commonly signed after the discovery of miner-
als, in the petroleum sector it is normal for contracts to cover
all of the phases of a petroleum project: exploration,
development, production and decommissioning. As can be
seen in Figure 3, the timeframe covered by an oil contract can
easily exceed 40 years. The time scales involved should
generate greater prudence on the part of those negotiating
agreements as the impact could be felt for generations.

Figure 3: Project Life-Cycle Covered by Oil Contracts

CONTRACTSAND LICENSES
The interplay between contracts and licenses varies from

country to country. In countries with a strong mining tradition,
prospecting or exploration licenses may be granted at the
outset. But these normally only confer the right to begin
exploration and are linked to an oil contract that covers the full
lifecycle. In Namibia, for example, a one-page Petroleum
Exploration License grants the right to begin exploration
activities. Before the license is issued, however, a detailed
Petroleum Agreement is agreed that establishes rights and
responsibilities from exploration through decommissioning. If
exploration were successful, a short “Petroleum Development
Licence” would be issued based on an approved development
plan.

Given that oil contracts establish contractual terms that can
last for many decades, it is essential to establish a clear legal
framework before contracts are negotiated and licenses
granted. In Kenya and Mozambique, for example, licensing
rounds have been delayed in order to revise outdated
Petroleum legislation.

Malawi, unfortunately, did not follow this standard practice.
Oil companies had undertaken some initial reconnaissance in
the 1980s. Reports suggest that Malawi began actively seeking
to attract oil exploration companies to continue that work in the
mid-2000s. There are indications that the option of developing
a national policy and updating the Petroleum Act was
considered and rejected in favour of capitalizing on early
investor interest. The result is that important inconsistencies are
embedded in the licenses and contracts already agreed. In
particular, there has been much confusion about the sequencing
between the issuing of licenses and the negotiation and signing
of oil contracts. In contrast to most other jurisdictions, the
Prospecting Licenses issued by Malawi are mini-contracts,
setting out terms that apply through the exploration phase. The
licences indicate that oil production cannot begin until the
company has signed a Production Sharing Agreement,
implying that the agreement is to be signed following the
discovery of oil. This interpretation is inconsistent, however,
with normal industry practice where production sharing
agreements normally cover both the exploration and
production phases. This is also the case with Malawi’s
Production Sharing Agreements that explicitly cover the
entire life-cycle of the project from exploration, through
development, production and finally decommissioning.

4. PETROLEUM LICENSES AND PRODUCTION
SHARINGAGREEMENTS

Malawi has been courting potential oil exploration
companies since at least 2006. The Petroleum Regulations
were amended in 2009, including the designation of the
six Blocks mentioned above and revisions to the licence
application regulations, in order to facilitate the issuance of
licenses.A standard Prospecting Licence was also prepared as
the basis for negotiations with companies.

International best practice suggests that petroleum rights
should be allocated through a transparent process, ideally
based on competitive bids. However, in countries with no
history of oil discoveries; it is common for rights to be
allocated through company applications. Unfortunately, well
established oil companies are often not interested in high-risk
exploration and applicants are smaller companies, sometimes
with relatively little capacity or expertise. Malawi’s Petroleum
Regulations allow the Minister to grant exploration licenses
following the submission of applications by companies. There
is little clarity, however, on the process through which
applications are solicited or assessed. It appears that the
licensing process began with advertisement in local and
international papers. An inter-Ministerial Mineral Rights
Committee reviewed the applications and prepared
recommendations that were then forwarded to the Minister and
ultimately approved by the Head of State.

Six Prospecting Licences were signed between September
2011and July 2013. In three cases, Blocks 4, 5 and 6, Prospecting
Licences have been accompanied by Production Sharing
Agreements. The dates and signatories are set out in Table 1.

Table 1: Existing Licenses and Production Sharing Agreement

5. PRODUCTION SHARING SYSTEMS
Traditional analyses of petroleum fiscal regimes draw a

sharp distinction between three different types: royalty and
tax, production sharing and service agreements. Table 2 below
shows the regional distribution of these three main systems.
The specific model chosen, however, is less important than is
often thought. Governments can ensure that they secure a fair
share of the overall revenues whichever model is chosen. It is
the specific terms within the system, rather than the system
itself, which determine whether the government has negoti-
ated a good deal. Over time the sharp distinctions between
these models have blurred and so-called hybrid models
(adding royalties and income tax to a production sharing
system) are now common.
Table 2:Overview of Fiscal System

Malawi’s Petroleum Act does not provide specific details
on the fiscal system to be adopted in the petroleum sector. The
Financial section (Part IV) indicates only that a royalty is to
be paid on petroleum recovered. It appears, however, that
sometime in 2009, officials decided that Malawi should adopt

a production sharing system for its oil sector. The production
sharing system was developed by Indonesia in the 1960s and
has since been widely adopted, particularly in the developing
world. In this system, ownership of the petroleum remains
with the state, while the contractor funds exploration and
development activities and is reimbursed through a share of
the petroleum produced.

THEMODELPRODUCTION SHARINGAGREEMENT
Adopting a new fiscal system would normally be done

through the development of a national petroleum policy and a
revision to the relevant legislation and regulations. Officials
chose, however, to short-circuit this process in order to
capitalize on investor interest at a time when government
attention (and donor interest) was focused on establishing
policy and legislation for the mining sector.

The solution devised by officials was to compensate
for an inadequate legal foundation by drafting a “model’
production sharing agreement. Petroleum agreements are
long complicated documents – often 60 pages or more.
Negotiations with companies do not start with a blank page.
Rather, they begin with a model contract that contains specific
provisions open for negotiation.

The drafting of Malawi’s model PSA began in early 2010.
At first, this involved borrowing clauses from other model
contracts available in the region. Technical support was
provided by a number of international players starting with
the Commonwealth Secretariat and later including the
International Monetary Fund (IMF), the African Legal
Support Fund, the University of Dundee, and the International
Senior Lawyers Project.

Intense consultations and revisions took place during late
2013 and early 2014, and by March of that year, officials
estimated that the model contract was 80% complete.
However, significant work remained, including careful
analysis of the tax rates that would generate the appropriate
balance between attracting inwards investment and securing
a fair share of the profits.

CONTRACT NEGOTIATIONS
Exploration licenses for Blocks 4 and 5 were held by

RAK Gas MB45 Limited, a Cayman Island subsidiary of the
state oil company for Ras Al Khaima Emirate in the United
Arab Emirates. Pacific Oil Limited, an oil exploration
company registered in the British Virgin Islands, held the
exploration license for Block 6.

Although the drafting model PSA was not yet complete,
the government began PSA negotiations for the three Blocks.
The negotiations appear for the three Blocks too place in the
same time period and it may be that they were conducted
jointly. While the relationship between RAK Gas and Pacific
remains nclear, the CEO of RAK Gas is also listed as the CEO
of Pacific. The signed Pacific PSA is not yet available and has
therefore not been included in this analysis. There are indications,
however, that it is identical to the two RAKGas PSAs.

Little information is available on the negotiations. Some
insights, however, can be gleaned from Pacific’s License
Application and from their draft Production Sharing
Agreement. In their license application of 1 June 2013, Pacific
proposes fiscal (tax) terms that seem reasonably favourable to
the government (a 5% royalty, a 30% corporate income tax, a
70% cost recovery limit and a 10% carried state equity) while

placing unusual emphasis on early benefits to Malawians
including the right of a “local party” to acquire a 10%
participating feature in Malawi for both the mining and
petroleum sector. Significant fiscal concessions were
offered to Paladin in interest and

Company Prospecting
Licence

PSAs

Block 1 SacOil Holdings Ltd
(South Africa)

12 Dec. 2012

Block 2 Surestream Petroleum
Ltd (United Kingdom)

12 Sept. 2011

Block 3 Surestream Petroleum
Ltd (United Kingdom)

12 Sept. 2011

Block 4 Rak Gas MB45 Ltd
(Cayman Islands)

5 July 2013 12 May 2014

Block 5 Rak Gas MB45 Ltd
(Cayman Islands)

5 July 2013 12 May 2014

Block 6 Pacific Oil Ltd
(Virgin Islands)

24 July 2013 12 May 2014

AREA ROYALTY/ TAX Prospecting Licence PSAs

Africa Nigeria (Shelf), Chad, Congo, Ghana,
Madagascar, Morocco,Namibia, Niger,
Senegal, Somalia, Sierra Leon, South
Africa, Tunisia (Old)

Nigeria (Deepwater), Algeria, Angola, Benin, Cameroon,
Congo, Cote D’Ivoire, Egypt, EG, Ethiopia, Gabon,
Gambia, Kenya, Liberia, Libya, Madagascar, Mozambique,
Sudan, Tanzania (new), Uganda, Zambia

Nigeria JVC

Europe Italy, France, Ireland, Netherlands,
Norway, Poland, Portugal, Romania,
Spain, Denmark

Poland, Turkey, Malta, Albania

Asia Australia, Brunel, South Korea,Nepal,
New Zealand, Thailand, Timor

Bangladesh, Cambodia, China,Georgia, India, Indonesia,
Laos, Malaysia, Mongolia, Pakistan, Vietnam

Phillipines

FSU Russia Azerbaijan, Georgia, Kazakhstan Russia, Turkmenistan,
Uzbekistan

Latin America Argentina, Bolivia, Brazil Columbia,
Paraguay, Trinidad

Belize, Cuba, Guatemala, Nicaragua,Panama,
Trinidad (old), Venezuela

Chile, Ecuador,
Panama, Peru,
Honduras,
Mexico

Middle East Abu Dhabi, Dubai, Turkey Bahrain, Iraq, Jordan, Libya, Oman, Qatar, Syria,
Yemen

Iran, Kuwait,
Saud Arabia

North America USA, Canada

cont. on page 7
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Corporate Social Responsibility payments

(USD 120,000 per year).
The fiscal terms in the proposed Production Sharing

Agreement are much less favourable to the government. The
royalty is removed entirely (Article 13.4) while corporate
income tax is to be paid by the government from its share
of production. The provisions on state equity and “local”
party participation remain the same. The amount to be
allocated to Corporate Social Responsibility remains the same
(USD 120,000) but greater specificity is provided on the
likely beneficiaries including “schools and health centres,
contributing towards Presidential National Initiatives for
social development, Safe Motherhood Project, Mudzi
Transformational Trust.”

THE SIGNED PSAS – 12 MAY 2014
Government officials were under intense pressure to

complete the drafting of the Model PSA during a flurry of
meetings in February and March of 2014. A full draft was
published on 12 March 2014, though officials believed that
this was only 80% complete and little work had yet be done to
calibrate the fiscal (tax) terms.

Negotiations with RAK Gas (Block 4 and 5) and Pacific
Oil (Block 6) were happening in parallel. Although the
rationale remains unclear, pressure was building to finalize the
PSAs. The Solicitor General’s office recommended against
signing the PSAs in advice provided in March of 2014.
Government officials involved in the negotiations also resisted
claiming that more time was needed. At the time, it appeared
that caution had prevailed and that the negotiations had been
postponed.

Months later, however, i t became clear that the
negotiations had been completed, and that PSA contracts for
Blocks 4 and 5 with RAK Gas and Block 6 with Pacific had
been signed by the then Minister and the Principal Secretary
both responsible for mining, just eight days before the
elections in May of 2014.

6. THEATTORNEYGENERAL’S REVIEW
From the outset, the signing of the Production Sharing

Agreements was controversial. In the midst of the negotiations
in March of 2014, the Solicitor General’s office specifically
recommended against s igning Product ion Sharing
Agreements.

On 18 December 2014, the Ministry of Natural Resources,
Energy and Mining gave notice to all companies involved in
oil and gas exploration in Malawi to cease all operations
pending a review to ensure that Licenses or Agreements were
signed “in accordance with the laws of the country.”

On 22 December 2014, at a meeting held at the Ministry of
Foreign Affairs, the Attorney General was instructed to
provide legal advice on six specific issues:

(a) Whether the Exploration Licenses were properly and
lawfully issued;

(b) Whether it is possible to revoke the Exploration Licenses
(c) Whether Hamra Oil Limited lawfully acquired the equity

stake in the Surestream prospect;
(d) Whether it was proper to issue the licenses to related

parties;
(e) Whether the Production Sharing Agreements were

properly entered into;
(f) Whether Government could possibly renegotiate the
Production Sharing Agreements.
The Attorney General issued his opinion on these matters

on 8 January 2015. The opinion focused on the following key
issues.

First, according to Regulation 2(2) of the Petroleum
(Application) Regulations of 2009; states that no more than
two exploration licenses can be granted to an applicant.
The Attorney General’s opinion, however, indicated that
underlying ownership of the relevant companies might violate
the regulations. Specifically, he notes that:
• Blocks 2 and 3 came to be controlled by Hamra Oil Limited
when they acquired a controlling interest in Surestream.
• Hamra Oil Limited is controlled by the same entity as RAK
Gas (Blocks 4 and 5): the Ras Al Khaima Emirate.40
• Pacific Oil could be related to RAK Gas as Kamal Ataya
(CEO of RAK Gas) also signed license and contract
documents for Pacific Oil and for Hamra.

There were indications, therefore, that five of the six
Blocks had been allocated to related companies in violation of
the Regulations. TheAttorney General indicated that, as it was
not within the Minister’s powers to confer more than 2 licenses
to related parties, that either the licenses could be revoked or,
alternatively, that the companies be allowed to choose only 2
Blocks and acquire an amended license. Second, the Attorney
General commented on the validity of the Production Sharing

Agreements. He noted that if the initial Licenses were invalid
due to the underlying ownership, the associated PSAs would
be invalid as well. He also indicated that the Production
Sharing Agreements were improperly issued as according to
Clause 8 of the Licenses, PSAs were to be negotiated only
after the discovery of petroleum.

The Attorney General’s opinion concluded on the need
to undertake additional research in order to “show the
interconnectedness of Hamra, RAK Gas and Pacific Oil.” There
are indications that following additional research, theAG issued
a second opinion formally recommending the cancelation of the
licenses (and therefore also the PSAs) for Blocks 4 and 5.

On 11 February 2014, soon after the Second Alternative
Mining Indaba, Minister of ForeignAffairs George Chaponda
told the press in Lilongwe that the President had lifted ban
on oil exploration on Lake Malawi. It seems that this
announcement was premature, as according to correspondence
from RAK Gas, on 23 February 2015, the Secretary for
Natural Resources, Energy and Mining wrote to RAKGas
inviting them to “show cause” for why the RAKGas Licenses
should not be revoked.

In correspondence, RAK Gas contested the opinion of the
Attorney General. First, they claim that the prohibition in the
regulations only limits a company to applying for more than two
licenses in a single application and says nothing about
subsequent changes in ownership. Second, they claim that Hamra
and RAK Gas are not legally affiliated because one is owned by
an individual while the other is owned by a government. It
appears that these points were reiterated at a meeting between
the Principal Secretary and RAKGas on 13 May 2016.

On 16 October 2016, it was reported that the Attorney
General revised his position based on additional information
provided and that the companies were notified that they could
proceed with exploration activities.

7. SOURCESOFPOTENTIALGOVERNMENTREVENUE
Production sharing agreements are complicated contracts

that cover dozens of discrete issues. Foremost among these are
the fiscal (tax) terms that will determine the share of divisible
(after cost) revenue that will go to the government and to the
company. In the Malawi fiscal system, there are four main
sources of government revenue.
(i) Royalty
(ii) Profit Oil
(iii) State Participation
(iv) Corporate Income Tax

It is important to recognize that fiscal terms must be
understood as a package. Generous terms in one area can be
offset by more stringent terms in another area. And the
package of terms only really becomes meaningful when
applied to a project (real or hypothetical) with project
production and cost estimates tested against varying oil prices.
The sequence for allocating potential revenue between the
Malawian government and RAK Gas is set out in Figure 4.

Figure 4: Allocation of Revenues - Block 4 & 5 PSAs

(i) ROYALTY
For most fiscal regimes, the payment of a royalty is the

first step in the calculation of government revenue.As a result,
is often known as a payment “off the top.” Royalties are a
payment to government calculated as a percentage of the value
of production and are paid in full from the start of production.

Royalty payments have traditionally been viewed as
compensation to the government for the depletion of a
non-renewable resource. But royalties are now more
commonly viewed as a way to guarantee government revenue
in the early years of production before profit-based taxes come
on stream. There has been a general move away from high
royalty rates (e.g. +10%), as they are not sensitive to the
profitability of the project and can be a significant disincentive,

particularly for marginal fields.
There are indications that Malawi had considered

imposing a relatively high royalty rate. The provisional royalty
rate in the Model PSA of March 2014 was 12.5% with a
reduction to 10% for deep water finds. Similarly, early
applications for Prospecting Licences indicated a willingness
to agree to a 12% royalty, though with a reduction in the early
years. However, later License applications refer to a 5%
royalty. The PSAs for Blocks 4 and 5 signed on 12 May 2015
contain a royalty of 5% (Article 30.1).

(ii) PRODUCTION SHARING
The second source of government revenue in the Malawi

fiscal system is a share of the oil produced. There are two steps
in the allocation of oil produced: the recovery of costs by the
contractor and the division of the remaining oil between the
contractor and the government.

Cost Oil: Production sharing systems allow the contractor
to recover its costs through an allocation of an initial amount
of production termed “cost oil.” Recovered costs include the
exploration for oil, the development of the facilities to produce
oil, and the operation of those facilities. In the first years of
production, accumulated exploration and development costs
normally exceed the value of total production.

Many production sharing systems place a limit on the
proportion of overall production that can be devoted to cost
oil. This is done in order to ensure that at least some “profit
oil” is available to be split between the company and the
government at early stages in the project when total investor
costs exceed total project revenues. The model PSA and the
signed PSAs have a cost recovery limit of 70%. Under these
terms, at least 30% of production will always be shared
between the company and the government.

It is important to note that the cost recovery limit has an
impact only on the timing of reimbursements to the company.
Where limits are imposed, costs are carried forward and
claimed in subsequent years.A second technique, limits on the
depreciation of capital assets, is sometimes used to slow the
pace of cost recovery. The model contract and the signed PSAs
impose a fairly normal limit on capital depreciation of 20%
per year.

Profit Oil: Once costs have been recovered, the remaining
oil production, known as “profit oil”, is split between the
company and the government. The division is normally based
on some kind of sliding scale. Traditionally, the percentage of
profit oil flowing to the government increased with the
volume of production (normally measured in thousands of
barrels of oil per day or bopd). However, this approach is no
longer recommended, as there is no necessary relationship
between production volumes and profitability. It is now
more common for profit oil to be split based on the ratio of
cumulative project expenses to cumulative project revenue: a
ratio known as an “r-factor.”

Consistent with international best practice, the Model PSA
of 12 March 2014 proposes the use of an r-factor to allocate
profit oil with the allocation ranging from 30% for the gov-

ernment in the early stages rising to as
much as 70% if the project was highly
profitable.

The profit oil provisions in the PSAs
for Blocks 4 and 5 signed on 12 May 2014
are more generous to the company and
are highly unusual in combining both
production volume and an r-factor in
determining the split of profit oil.
According to the contract, profit oil will
be split based on volume until the top
threshold is exceeded, at which point the
profit oil split will be based on the r-factor.
This could lead to the strange situation
where a large oil field producing 149,000
bopd would yield a 30% share to the
government for its entire life, but if
production increased in the early years to

151,000 bopd, the government share would drop down to 20%
until the r-factor increased. To provide a sense of scale, oil dis-
coveries in Uganda and Kenya are both expected to generate
production volumes in excess of 150,000 barrels per day.

Volume Based Profit Oil Split 1 - 150,000 Barrels of Oil Per Day

BOPD Govt Share
0 - 12,500 20%
12,500 - 25,000 22.5%
25,000 - 50,000 25%
50,000 - 100,000 27.5%
100,000 - 150,000 30%

cont. on page 8
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R-Factor Based Profit Oil Split
+150,000 Barrels of Oil Per Day

In addition to the unusual mix of volume and r-factor in
the production split, it is also important to note that the profit
oil split in the signed PSAs is much more favourable to the
company than the notional figures in the model PSA, with the
government share ranging from a low of 20% to a high of only
30%.

Table 3: Different Forms of State Equity

(iii) STATE EQUITY
Many countries with production sharing systems provide

an option for the host government to participate in the project
as a joint owner. The size of the equity stake held by
governments, or by national oil companies, ranges widely but
for emerging producers tends to be between 5% and 20%.

The rationale for state participation is not necessarily
economic. There are no economic benefits provided by state
participation that cannot be achieved through an appropriate mix
of conventional taxes. And in some cases, state equity has not
proven to be an effective way for governments to secure
revenue. Other reasons why governments might seek an equity
stake include: the development of a skilled workforce, the
possibility of linking to downstream enterprises (i.e. refineries)
and the commercial knowledge that could be gained from being
on the “inside” of the project. As the experience of state
participation in oil projects in sub-SaharanAfrica is mixed, it is
likely that national pride may also play an important role.

As an equity partner, the government would participate on
essentially the same terms as other commercial partners. Yet
there is one important difference. Governments normally delay
taking up their stake until exploration efforts succeed, or even
until production has begun. This is referred to as a “carried
interest.” The different forms of state participation are set out
in Table 3. A carried interest represents a significant financial
burden on the company. State equity has been a prominent
exchange for a 15% stake in the Kayelekera mine. The Model
PSA and the signed PSAs for Blocks 4 and 5 both provide for
a 10% equity stake with a “full carry” meaning that the
government would pay no costs until the start of production.
Negotiating a full carry is highly unusual for countries that
have no history of oil discovery or production.

Provision has also been made for an expanded stake to be
held either by the government or by a “local party.” The Model
PSA of 12 March 2014 includes provisions allowing the
government to secure an additional 20% stake in the project by
paying fair market value and assigning those rights to
“Malawian companies, individuals, a state-owned entity or
trust” (Article 35.5). Provisions in the PSAs for Blocks 4 and
5 signed on 12 May 2014 are even more unusual, providing
for a 10% stake to be transferred to a “local party” at a price
to be agreed between the contractor and government (Article
31). The transfer must take place, however, within two years
of the signing date of the PSA.

(iv) CORPORATE INCOME TAX
It is increasingly common for countries employing a

production sharing system to also impose a corporate income tax.
In fact, in production sharing schemes where the government’s
share of profit oil is small, like Malawi, corporate income tax can
easily be the main source of government revenue.

Both the model PSAand the signed PSAs are clear that the
company will be liable for corporate income tax. According
to Malawian tax law, this would mean a 30% tax rate for
nationally registered companies and a 35% tax rate for foreign
companies.

However, the signed PSAs contain a very unusual clause
that will result in a reduction from the standard 30% rate.
Specifically, Article 30.10 states that the government agrees
to negotiate in good faith a reduction to the rate of corporate

income tax at the contractor’s request made at any time at least
two years following the signing of the contract. Unfortunately,
the pattern of offering project-specific tax holidays, as was
done with the Paladin Kayelekera contract, was repeated.

Income tax is assessed on “net” or taxable income,
calculated as gross income less eligible expenses. Most
expenses are claimed in the year in which they were incurred.
Capital expenditures however are “depreciated” over time.
There does not appear to be any petroleum specific
depreciation schedule and it is assumed that the normal rates
set out in the Taxation Act would apply. The model PSA also
seeks to put in place restrictions on the proportion of debt (3:1)
on which interest payments would be tax deductible. This is an
important provision as companies often shift profits by claim
excessive debt financing costs. This important clause,
however, does not exist in the signed PSAs.

STABILIZATION
Production sharing agreements put in place terms that

could govern a project for many decades. Companies seek to
ensure that the core economic terms under which they make
their investment decisions are retained throughout the life of
the contract through what are known as “stabilization” clauses.

International best practice suggests removing, or at least
significantly limiting, stabilization provisions. Too often in the
past, stabilization has provided one-way benefits. Companies
have secured guarantees that their economic position will not
be undermined while at the same time ensuring that they can
benefit from any future changes. It is now widely recognized
that stabilization provisions create profound difficulties in tax
administration with different project operating under
fundamentally different tax regimes. Best practice therefore
suggests that if stabilization is offered at all it is for specific tax
rates, and often in return for an increase in royalty or income
tax rates.

In keeping with best practice, the model PSA provides for
stabilization for a limited period (7 years) and for only specific
fiscal provisions. In contrast, in the signed PSAs “the
Government guarantees to the contractor, for the duration of
this Agreement, that it will maintain the stability of the fiscal
and economics conditions of this Agreement.” (Article 49.3)
And Article 49.5 explicitly provides for one way benefits by
allowing the company to take advantage of any beneficial
future change in legislation.

8. CONCLUSIONS
According to international best practice, tax terms for

extractive sector projects should be established in law and not
subjected to project project-by-project negotiations. The
reasons for this are clear: secret negotiations often result in bad
agreements.

Malawi has suffered the consequences of project-specific
negotiations with the Paladin contract for Kayelekera. For the
mining sector, the lesson seems to have been learned. With
extensive international support, Malawi has put in place a
sector policy and has developed a new Mining Bill and revised
the tax terms that will apply to mining projects. It appears that
future projects will be governed by these terms.

Yet even while Malawi was implementing the principles
of international best practice in the mining sector it was
ignoring them in the oil sector. Exploration licenses were
granted without a national policy framework. A production
sharing system was adopted without revising the badly
out-dated Petroleum Act. A model contract was prepared in
order to minimize the provisions open for negotiation, yet
many of those agreed clauses were subsequently changed.

The results are not surprising. There are serious
inconsistencies between the old Petroleum Act, the exploration
licenses and the three signed Production SharingAgreements. In
some cases, the tax terms are simply incoherent, as with the
allocation of profit oil based on both the volume of production
and an r-factor. In other cases, they are overly generous to the
company, as with the commitment to reduce the corporate
income tax rate and the stabilization provisions. Unfortunately
the Attorney General’s review did not consider the content of
the contracts, only the potential links among Block owners and
the signing of the PSAs before the discovery of petroleum.

The fiscal regime seems to be highly influenced by
Malawi’s approach to the mining sector. The percentages are
identical for royalties, corporate income tax and state equity.
The main difference in the fiscal regime is the addition of a
modest share of profit oil (20-30%). There is nothing wrong
with making use of the same fiscal instruments. International
analyses suggest, however, that the share of after cost revenue
going to the government should be significantly higher in the
oil sector (65-85%) than in the mining sector (40-60%).

Furthermore, strong biases from the mining sector have
also been carried into the oil sector. Securing state equity has
been a priority in Malawi’s extractive sector. In the Kayelekera
negotiations, the government reduced the rate of corporate
income tax and gave away the resource rent tax in favour of a
10% stake in the project. In the signed PSAs, all government
cost are borne by the company until production begins. This is
an unusual provision for a country with no history of oil
discovery or production, and it would have come at the
expense of economic benefits elsewhere in the fiscal regime.
Finding the right balance of fiscal instruments is not easy. It
appears that considerable work was devoted to the model PSA,
including advice from various international experts. There is
no indication, however, that the package of fiscal instruments
was tested against hypothetical projects in order to determine
the appropriate balance between attracting investment and
securing government revenue. More detailed analysis would
be necessary to draw clear conclusions on how the terms in
the signed PSAs compare with those offered by peer countries.
There are indications that the government has decided to
renegotiate the fiscal terms of the Rak GAS PSAs. An
addendum is likely to be added to the PSAs increasing the
royalty rate and the government’s equity share, and resolving
some of the uncertainties in the allocation of profit oil.

I t remains to be seen whether the results of this
renegotiation will represent a good deal for the citizens of
Malawi. There are reasons to be concerned. In contrast to the
mining sector, there has been little capacity building within
government on the petroleum sector generally or petroleum
fiscal systems specifically.

Analysing the economics of extractive sector projects and
their implications for government revenue is a task that need
not be left to governments. Oxfam Malawi, the Natural
Resources Justice Network, and the Publish What You Pay
Coalition have recently published a detailed analysis of
mining economics including a case study of Mkango’s Songwe
Hill deposit. Similar analysis is badly needed for those within
government who are responsible for management of the
petroleum sector and for those outside government who seek
to ensure that Malawian’s receive a fair share of the country’s
natural resource wealth.

RECOMMENDATIONS FOR THE GOVERNMENTOF
MALAWI
1. Disclose the Production Sharing Agreement signed with
RAK Gas (Blocks 4 and 5) and with Pacific Oil (Block 6).
2. Disclose theAddendum, once signed, that includes revisions
to the fiscal terms for the RAK Gas PSAs along with a
justification for the changes. Clarify whether a similar
Addendum exists for the Pacific PSA.
3. Investigate whether there was any sort of corruption or
money exchanging hands in the allocation of petroleum
licenses or production sharing agreements.
4. Report on all payments made by companies holding
petroleum Licences or Production Sharing Agreements,
including CSR, to any organization.
5. Report on beneficial owners (the natural persons who
directly or indirectly ultimately owns or controls the corporate
entity) of mining and petroleum rights in Malawi as will be
required by the EITI.
6. Establish a solid foundation for the potential development of
the petroleum sector by developing a National Policy and
revising the Petroleum (Exploration and Production) Act.
7. Finalize the Model Production Sharing Agreement
including testing proposed fiscal terms tested against plausible
oil projects for Malawi in order to ensure the appropriate
balance between attracting inward investment and securing
potential government revenue.

RECOMMENDATIONS FOR CIVIL SOCIETY
Prepare a comprehensive economic analysis of potential oil
projects, as has been done for the mining sector, in order to
inform Free, Prior and Informed Consent (FPIC) and raise
awareness on how the government would generate revenue
based on the Production Sharing Agreements.

RECOMMENDATIONS FOR THE DONORS
Provide support for the Government of Malawi to establish a
solid legal and policy foundation for Malawi’s petroleum
sector as has been done for the mining sector

R-Factor Govt Share

0 - 1 20%

1 - 2 22.4%

2 - 3 24.8%

3 - 4 27.2%

4+ 29.6%
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FULL EQUITY PARTIAL CARRY FULL CARRY
Exploration State pays full share of cost as

incurred
Company pays all costs (state
sometimes pays back)

Company pays all costs

Development State pays full share Company pays all costs (state
sometimes pays back production)

Production State pays full share State pays full share

Countries Norway, Venezuela Mozambique, PNG Algeria, Angola, Egypt
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Salima says: “Major highlights include a
total duration of 11 years for an exploration licence, the
introduction of Retention Licence which is granted for a
period not exceeding five years, requirements for companies
to have community development plans and local content
components to ensure that citizens benefit from mining
activities and improving relationship between the mining
company and communities.”

The Bill is expected to be tabled in parliament this year.
The country has also revised the mining fiscal regime

and with the new arrangement, payment of royalties shall
be handled by the Malawi Revenue Authority (MRA).

Royalty is pegged at 5 % and 10% for rough gemstones,
and there is also 30% corporate tax but an exemption from
import duty is applied on all capital goods and vehicles for
exploration and mining.

Salima reports that the Malawi delegation also
enlightened investors at the Indaba that with the support of
the World Bank and European Union through the MGGSP,

a modern electronic Mineral Rights
Management System (MRMS) is
being installed at the Department of
Mines in Lilongwe.

“This will allow online application
of licences hence facilitate efficiency
and transparency in the application,
granting and management of mineral
tenements. The work is being done by
Canada-based consultanting firm, Spatial
Dimension. MRMS is expected to go
live by March 2017 and the prototype
can be accessed on http://portals.
flexicadastre.com/ malawi/,” he says.

The reforms taking shape in
Malawi’s mining sector has not spared
the artisanal and small scale mining
sector. Salima reports that Government
is at an advanced stage of developing
an Artisanal and Small-Scale Mining
Policy, which is aimed at adequately
adminis te r ing , regula t ing and
faci l i ta t ing the growth of ASM
Sub-Sector in Malawi.

The policy, furthermore, encourages
co-existence of both ASM and large
scale mining.

The Malawi delegat ion also
informed investors at the Indaba that
the Extractive Industries Transparency
Initiative (EITI) board designated
Malawi as an EITI candidate country
on October 22, 2015 after the country
submitted an application in July 2015
following a public commitment to join
EITI made by His Excellency the State President, Professor
Arthur Peter Mutharika in June 2014.

Malawi has joined the initiative with a strategic goal
of ensuring that extractive industries contribute to
national development through revenue transparency and
accountability and currently the country is compiling the
first EITI report to be ready by April 2017.

Malawi has also drafted a Malawi Country Mining
Vision (MCMV), which is the domestication of theAfrican
Mining Vision (AMV) being championed by the African
Union.

“As outlined in the AMV, the MCMV seeks to foster a
transparent, equitable and optimal exploitation of mineral
resources to underpin broad-based sustainable growth and
socio-economic development,” says Salima.

Decent infrastructure is also a key factor in the
development of the minerals sector. Salima says his
delegation assured visitors to the Malawi booth at the
Indaba that the country has better road infrastructure
linking various parts of the country.

It is also linked by a railway to the port of Nacala, which
has just been upgraded by Brazilian resources giant Vale to
transport coal from Tete, and by road to ports of Dar es
Salaam, Beira, Durban and Walvis Bay.

“We assured the investors that though land locked, the
country is properly land linked by rail and road,” he says.

On the energy front, the Malawi crew told the investors
that the country is undertaking several projects to increase
its energy generation capacity, and key is the 360 MW
Kamwamba coal fired power plant being funded by the
Government of the Peoples Republic of China.

The country also amended its Energy Act to encourage
Independent Power Producers to venture into the sector
previously dominated by Government owned ESCOM.

Currently, there are only few modern mines in Malawi
which include the Kayerekera Uranium Mine operated by
PaladinAfrica Ltd, now on care and maintenance, Shayona

Cement Company limestone mines in Kasungu and several
coal mining operations including Mchenga, Kaziwiziwi and
Nkhachira.

There are also several exploration projects at various
stages including; The Kanyika Niobium Project owned by
Globe Metals & Mining of Australia, which is negotiating
a mining development agreement with government. Globe
Metals is also exploring for graphite at Chimutu and
Chidziro prospects in Lilongwe.

The potential exploration projects also include Songwe
Hill Rare Earths Project in Phalombe owned by UK firm
Mkango Resources, which has embarked on a definitive
feasibility study.

Sovereign Metals ofAustralia is exploring for Graphite
at Duwi in Lilongwe, and has just released results of a
scoping study indicating the project as the sixth largest
flake graphite deposit in the World.

Four companies have licences to explore for Oil and
Gas in Lake Malawi and the rest of the Rift Valley stretch
and these are Hamra Oil, Sacoil Holdings of South Africa,
Pacific Oil Limited and RAKGAS MB45 Limited

a capture investor interest

...from page 9

MGGSP’s James Namalima with a visitor at Malawi pavilion
at SAMining Indaba

Msaka launched the data Salima: Led delegation to Indaba

George Maneya Chief Mining Engineer engaging investors at Cape Town
International Mining Indaba
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determined to undertake an efficient and
effective national campaign for transparent and accountable
management of the extractive sector.

The church is also privy to updated information
regarding current trends in Malawi’s mining sector such as
the results of the CountrywideAirborne Geophysical survey
which produced data illustrating Malawi’s mineral
potential, through CCJPs involvement.

“Such information alerts the Church, giving it an
opportunity to prepare communities for what is to come, as
it continues lobbying and advocating for reforms in the
institutional, legal and policy framework in the mining
sector,” said Sikwese

Tonse Tipindule Project targeted nine districts of the
country including Chitipa, Karonga, Mzimba, Phalombe,
Mwanza, Mulanje, Mangochi, Ntcheu and Balaka but CCJP
observed that there is a dire need to spread the outreach to
other districts as well as come up with diverse areas of focus
in terms of subjects of sensitization and capacity building in
order to adequately empower communities.

Throughout the implementation of the project, Sikwese
said major challenges such as lack of trust among key
stakeholders - CSOs, Government and Mining companies-,
were met, which made effective engagement among players
difficult, resulting in insufficient address of people’s concerns.

“This means that some of the communities in other
districts where mining activities are taking place or will take
place lack the capacities to understand and participate

meaningfully in mining activities. So
there is need for continuation of
interventions to allow those who are
still in the dark see the light in as far as
mining is concerned,” he said.

Father Henry Saindi Secretary
General for Episcopal Conference of
Malawi (ECM), under which CCJP
operates is on record to have hailed the
Church’s involvement in the mining
governance activism describing it as a
well-thought after idea as religious
organisations are formed to address
social ills that the people face to ensure
justice and peace in the society.

The father said the church remains
a beacon of light that provides guidance
towards achieving anything good for
the nation.

“It is the duty of the church to attend to both the social
and spiritual needs of the society as the two affect each
other in one way or another. So, incorporating the church in
any good course
that will bring
development and
m a k e p e o p l e
happy is qui te
commendable, as
God’s spir i tual
l i g h t o f w i l l
guides the project
to success, which
will help to meet
the social needs of
the nation,” Fr.
Saindi said.

CCJP National
Secretary, Martin
Chiphwanya, said
t h e C a t h o l i c
Church in Malawi
recognises that if
well managed, the
mining sector can
c o n t r i b u t e t o
development in a

number of ways as it is the case in other countries.
“Mining has spurred creation of sectors such as

transportation, construction, equipment manufacturing,
geological services, education and research. Additionally,
i t has generated employment , revenue and other
opportunities for economic diversity. All we have to do in
Malawi is strive to set things right and the country will reap
all these benefits,” he said

He said it is imperative for churches and civil society to
intensify projects on good mining governance to ensure
effective management of mineral resources because if they
are not properly managed, the resources become a curse.

AWorld Bank report states that 3.5 billion people live in
countries rich in oil, gas or minerals, but these resources
have become a curse in a way that most of these countries
suffer from poverty, corruption and conflicts.

“It is against this understanding that the Catholic Church
in Malawi has taken an active role in ensuring that the
extraction of Malawi's natural resources should not become
a curse but a blessing to all Malawians, especially the poor
and vulnerable groups,” Chiphwanya said

...from page 2

Fr. Saindi: ECMSecretary General Chiphwanya: CCJPNational Secretary

CSOmembers showcasing certificates after attending corporate social responsibility training

mining governance project
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CCJP debate on Mines and Minerals Bill held at Crossroads Hotel in Lilongwe
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Communities surrounding Shayona Cement
factory in Kasungu East  have praised
the corporation for showing unwavering
commitment towards fulfilling most of
the corporate social responsibility (CSR)

activities it pledged prior to establishment of the cement
factory in the area.

The company, whose mega cement manufacturing
plant is located in the area of Senior Group Village
Headman Mwimila in Traditional Authority Wimbe in the
district, promised to invest a whooping K600 million in
CSR projects before kick-starting construction of the
cement factory. 

Speaking when he presided over the tree-planting
and drug donation ceremony at the company’s factory
premises, T/A Wimbe expressed profound gratitude to the
investor saying Shayona is meeting its CSR obligations as
it has already completed some projects it pledged while
others are  underway.

Shayona donated drugs worthy K2-million to
St. Augustine clinic located at its factory premises, which
is ran by Anglican Diocese of Lake Malawi.

“The coming of this company to our area has been a
blessing to us as it is doing a lot to assist the community.
We believe we will continue working with them to achieve
better life for the communities,” said the traditional leader
whose jurisdiction comprises 3500 villages.

T/A Wimbe said Shayona’s tree-planting exercise
is in tandem with the ongoing government-initiated
afforestation campaign that is underway in the district,

whereby villages through respective Village Development
Committees (VDCs) are being encouraged to undertake
forest restoration activities.

He, therefore, urged all the chiefs to participate in the
programme by encouraging their subjects to plant as many
trees as they can saying trees remain central to people’s
lives.

“We depend on trees from birth to death. Traditionally,
pregnant mothers have used herbs to initiate proper child
delivery and when the baby is born, life is determined with
the first cry which is the first independent breathe of the
child from oxygen drawn from trees. Trees also provide
firewood for cooking food for human growth and when life
ends, trees are used to make a coffin for a befitting burial.
So you can see how trees are central to human life,” said
Wimbe.

He also thanked Shayona for the drug donation saying
it will go a long way in assisting the people in need of
urgent medical attention.

District Forestry Officer (DFO) for Kasungu, Matias
Gondwe, said this year his office intends to plant 5-million
trees in the district.

He said the core massage from the District Forestry
Office to people of Kasungu is ‘let us plant more trees and
conserve forest’.

Gondwe thanked Shayona for being a passionate
environmental conservationist in the district through its
contribution of tree seedlings to various institutions as well
as its own effort to plant and care for trees around its campus.

Clinic Administrator, Alfred Jinazali, who also
represented the Anglican Diocese of Lake Malawi,
expressed sincere gratitude and appreciation to Shayona

management for the ‘amazing’ drugs donation. 
“We express our appreciation for your material and

financial support to the clinic including the regular
donation of drugs,” he said.

He said the donations motivate medical personnel to
give their best in assisting patients and also enables the
clinic to provide medical assistance at a subsidised fee.

The administrator also thanked the company for
accommodating clinic staff in houses at the campus that
are meant of factory workers.

Shayona Public Relations Officer Rowland Mwalweni,
who represented the company’s Managing Director
Jitendra Patel, said when the company came to the area, it
promised to focus its corporate social responsibility
investment on two sectors, education and health.  

“This is why we have been donating drugs and other
materials to the clinic and other health facilities in the
district including Kasungu District Hospital, where we
donated an ambulance.”

“However, after we observed that there is a high rate
of deforestation due to charcoal burning business and
tobacco farming, we thought that we should also get
involved in afforestation activities,” he said.

Shayona Factory Administrator, Austine Mvula,
explained that they have planted 10,000 Mahogany (Khaya
anthothecca) trees this year, adding to the over 15000
still-surviving trees that the company previously planted.

He also said the Corporation has planted grass and
other shrubs around the factory as another environmental
conservation measure.

“Our goal is that at the end of the mine life, we leave
the environment intact,” he said 

By Chiku Jere

Shayona sways Kasungu communities with
CSR endeavours ...initiates tree-planting exercise 

...continues drug donations to health facilities

Shayona PRO, Mwalweni, 
delivering his remarks

DFO Gondwe
demostrating 
tree planting

Shayona’s Project
Manager, Mr Bijouy,
also took part 

Mvula rising 
after planting
a tree

T/A Wimbe leading
in the tree-planting
exercise

Shayona officials making a symbolic presentation of some of the cartons
containing assorted types of drugs to T/A Wimbe (third from right), the
Clinic Administrator, Jinazali (first from right) and other clinic personnel


